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index were traded on a designated con-
tract market or registered derivatives
transaction execution facility.

[66 FR 44514, Aug. 23, 2001]

§240.3a55-4 Exclusion from definition
of narrow-based security index for
indexes composed of debt securi-
ties.

(a) An index is not a narrow-based se-
curity index if:

(1)) Each of the securities of an
issuer included in the index is a secu-
rity, as defined in section 2(a)(1) of the
Securities Act of 1933(15 U.S.C.
TTb(a)(1)) and section 3(a)(10) of the Act
(156 U.S.C. 78c(a)(10)) and the respective
rules promulgated thereunder, that is a
note, bond, debenture, or evidence of
indebtedness;

(ii) None of the securities of an issuer
included in the index is an equity secu-
rity, as defined in section 3(a)(11) of the
Act (15 U.S.C. 78c(a)(11)) and the rules
promulgated thereunder;

(iii) The index is comprised of more
than nine securities that are issued by
more than nine non-affiliated issuers;

(iv) The securities of any issuer in-
cluded in the index do not comprise
more than 30 percent of the index’s
weighting;

(v) The securities of any five non-af-
filiated issuers included in the index do
not comprise more than 60 percent of
the index’s weighting;

(vi) Except as provided in paragraph
(a)(1)(viii) of this section, for each se-
curity of an issuer included in the
index one of the following criteria is
satisfied:

(A) The issuer of the security is re-
quired to file reports pursuant to sec-
tion 13 or section 15(d) of the Act (15
U.S.C. 78m and 780(d));

(B) The issuer of the security has a
[Worldwide market value of its out-
standing common equity held by non-
affiliates of $71 million or more;

(C) The issuer of the security has
outstanding securities that are notes,
bonds, debentures, or evidences of in-
debtedness having a total remaining
principal amount of at least $1 billion;

(D) The security is an exempted secu-
rity as defined in section 3(a)(12) of the
Act (156 U.S.C. 78c(a)(12)) and the rules
promulgated thereunder; or
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(E) The issuer of the security is a
government of a foreign country or a
political subdivision of a foreign coun-
try;

(vii) Except as provided in paragraph
(a)(1)(viii) of this section, for each se-
curity of an issuer included in the
index one of the following criteria is
satisfied

(A) The security has a total remain-
ing principal amount of at least
$250,000,000; or

(B) The security is a municipal secu-
rity, as defined in section 3(a)(29) of the
Act (15 U.S.C. 78c(a)(29)) and the rules
promulgated thereunder that has a
total remaining principal amount of at
least $200,000,000 and the issuer of such
municipal security has outstanding se-
curities that are notes, bonds, deben-
tures, or evidences of indebtedness hav-
ing a total remaining principal amount
of at least $1 billion; and

(viii) Paragraphs (a)(1)(vi) and
(a)(1)(vii) of this section will not apply
to securities of an issuer included in
the index if:

(A) All securities of such issuer in-
cluded in the index represent less than
5 percent of the index’s weighting; and

(B) Securities comprising at least 80
percent of the index’s weighting satisfy
the provisions of paragraphs (a)(1)(vi)
and (a)(1)(vii) of this section; or

(2)(1) The index includes exempted se-
curities, other than municipal securi-
ties, as defined in section 3(a)(29) of the
Act and the rules promulgated there-
under, that are:

(A) Notes, bonds, debentures, or evi-
dences of indebtedness; and

(B) Not equity securities, as defined
in section 3(a)(11) of the Act (15 U.S.C.
78c(a)(11)) and the rules promulgated
thereunder; and

(ii) Without taking into account any
portion of the index composed of such
exempted securities, other than munic-
ipal securities, the remaining portion
of the index would not be a narrow-
based security index: meeting all the
conditions under paragraph (a)(1) of
this section.

(b) For purposes of this section:

(1) An issuer is affiliated with an-
other issuer if it controls, is controlled
by, or is under common control with,
that issuer.
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(2) For purposes of this section, con-
trol means ownership of 20 percent or
more of an issuer’s equity, or the abil-
ity to direct the voting of 20 percent or
more of the issuer’s voting equity.

(3) The term issuer includes a single
issuer or group of affiliated issuers.

[71 FR 39542, July 13, 2006]
DEFINITIONS

§240.3b-1 Definition of “listed”.

The term listed means admitted to
full trading privileges upon application
by the issuer or its fiscal agent or, in
the case of the securities of a foreign
corporation, upon application by a
banker engaged in distributing them;
and includes securities for which au-
thority to add to the list on official no-
tice of issuance has been granted.

(Sec. 3, 48 Stat. 884; 15 U.S.C. 78¢c)
[13 FR 8179, Dec. 22, 1948]

§240.3b-2 Definition of “officer”.

The term officer means a president,
vice president, secretary, treasury or
principal financial officer, comptroller
or principal accounting officer, and any
person routinely performing cor-
responding functions with respect to
any organization whether incorporated
or unincorporated.

[47 FR 11464, Mar. 16, 1982; 47 FR 11819, Mar.
19, 1982]

§240.3b-3 [Reserved]

§240.3b-4 Definition of “foreign gov-
ernment,” “foreign issuer” and “for-
eign private issuer”.

(a) The term foreign government
means the government of any foreign
country or of any political subdivision
of a foreign country.

(b) The term foreign issuer means any
issuer which is a foreign government, a
national of any foreign country or a
corporation or other organization in-
corporated or organized under the laws
of any foreign country.

(c) The term foreign private issuer
means any foreign issuer other than a
foreign government except for an
issuer meeting the following conditions
as of the last business day of its most
recently completed second fiscal quar-
ter:
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(1) More than 50 percent of the
issuer’s outstanding voting securities
are directly or indirectly held of record
by residents of the United States; and

(2) Any of the following:

(i) The majority of the executive offi-
cers or directors are United States citi-
zens or residents;

(ii) More than 50 percent of the assets
of the issuer are located in the United
States; or

(iii) The business of the issuer is ad-
ministered principally in the United
States.

INSTRUCTION TO PARAGRAPH (c)(1): To deter-
mine the percentage of outstanding voting
securities held by U.S. residents:

A. Use the method of calculating record
ownership in Rule 12g3-2(a) under the Act
(§240.12g3-2(a)), except that your inquiry as
to the amount of shares represented by ac-
counts of customers resident in the United
States may be limited to brokers, dealers,
banks and other nominees located in:

(1) The United States,

(2) Your jurisdiction of incorporation, and

(3) The jurisdiction that is the primary
trading market for your voting securities, if
different than your jurisdiction of incorpora-
tion.

B. If, after reasonable inquiry, you are un-
able to obtain information about the amount
of shares represented by accounts of cus-
tomers resident in the United States, you
may assume, for purposes of this definition,
that the customers are residents of the juris-
diction in which the nominee has its prin-
cipal place of business.

C. Count shares of voting securities bene-
ficially owned by residents of the United
States as reported on reports of beneficial
ownership provided to you or filed publicly
and based on information otherwise provided
to you.

(d) Notwithstanding paragraph (c) of
this section, in the case of a new reg-
istrant with the Commission, the de-
termination of whether an issuer is a
foreign private issuer will be made as
of a date within 30 days prior to the
issuer’s filing of an initial registration
statement under either the Act or the
Securities Act of 1933.

(e) Once an issuer qualifies as a for-
eign private issuer, it will immediately
be able to use the forms and rules des-
ignated for foreign private issuers until
it fails to qualify for this status at the
end of its most recently completed sec-
ond fiscal quarter. An issuer’s deter-
mination that it fails to qualify as a
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